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CRIMINAL INVESTIGATION BILL 2005 
Consideration in Detail 

The DEPUTY SPEAKER:  I advise members that they should have before them the copy of the bill numbered 
116-2, because it includes the pro-forma amendments.   

Clauses 1 to 4 put and passed.   

Clause 5:  “Thing relevant to an offence”, meaning of  
Mr R.F. JOHNSON:  Can the Attorney General please outline in more detail the meaning of “thing” so that it is 
on the record?  An example is provided in this clause; namely, - 

. . . the distance between 2 things or the visibility from a window are non-material things.   

I thought I would give the Attorney General a tricky question to start with! 

Mr J.A. McGINTY:  It sounds more philosophical than anything else - what is a thing!  Throughout the bill 
reference is made to things that are relevant to an offence.  As stated in subclause (2), a thing relevant to an 
offence may be material or non-material, animate or inanimate.  An example is then given, such as the distance 
between two things.  It is an all-encompassing definition that is designed to ensure that the powers and duties 
that are contained in the bill are sufficiently broad to encompass any thing in a practical sense that may be either 
evidence or the content of evidence.  That is the most practical way in which this could be interpreted.  For 
instance, the content of evidence might be the distance between two things.  There might well be other things 
that are not necessarily material.  In essence “thing” means anything that is relevant to an offence.  It is difficult 
to draw limits on the meaning of “thing”, but it is meant to convey the idea that it is very broad in its application. 

Mr R.F. Johnson:  I think the Attorney General was very well briefed!   

Clause put and passed.   

Clause 6:  Other written laws, this Act’s relationship with -  
Mr R.F. JOHNSON:  Subclause (2) states -  

Without limiting subsection (1)(a), this Act does not affect the operation of -  

(a) The Criminal Code, particularly Chapter XXVI of it; or  

(b) The Coroner’s Act 1996 section 32.   

Subclause (3) states -  

If a provision in this Act is inconsistent with a provision in another Act, the provision in the other Act 
prevails. 

Can the Attorney General confirm that this bill will not override other acts where it is not specifically prescribed 
to do so? 

Mr J.A. McGINTY:  As we discussed during the second reading debate, this legislation has been approximately 
a decade in the making.  It had its origin when Hon Kevin Prince was the Minister for Police.  The intent of the 
legislation is to codify, as far as is possible, all the aspects of criminal investigation, and the powers and duties of 
the police and other government officers, that are generally applicable to government.  That is the reason I am 
handling this bill rather than the Minister for Police, because the bill is not strictly confined to the police, 
although its greatest application will be to the police and policing.   

As can be seen from the consequential provisions bill that we will deal with after this bill, there are a significant 
number of deletions from other acts, such as the Police Act and the Criminal Code.  Anything that remains in 
those other acts is intended to remain.  There is always the possibility that something unexpected and unintended 
will arise.  In drafting these bills, we have attempted to make sure that the only provisions concerning criminal 
investigation that will remain outside this legislation are those that are specific to a particular area, such as a 
fisheries or policing matter.  The government wants to make it quite clear that it is intended, beyond any doubt, 
that provisions that are not deleted are to override any inconsistent application of this bill because of their special 
and specific application.  Over time, that will be subject to interpretation and it might throw up some unintended 
consequences.  We cannot think of an example at the moment.  We hope that there will not be an example of 
inconsistency. 

Mr R.F. Johnson:  I do not know; there were a lot of amendments. 

Mr J.A. McGINTY:  Not any more; they are all incorporated in the bill! 
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That is the scheme of things.  If something with specific application in another act remains in that other act, the 
intention is that it will continue to have effect and not be affected by this legislation or certainly not be 
overridden by it.  If there is any argument about inconsistency, that puts beyond doubt that the government 
intends the existing legislation to remain where that has been done.  By and large, existing provisions have been 
deleted and incorporated in matters of general application. 

I have just been given an example, which is a warrant under the Misuse of Drugs Act.  Because of its specific 
application to the misuse of drugs, the provisions remain and it is intended that the provisions not be read down 
because of the provisions in this bill. 

Mr R.F. JOHNSON:  I know that this legislation has been 10 years in the making.  It is a very large bill with 
more than 150 clauses.  I know that we are expected to get through this as quickly as possible, but we must do it 
justice.  I suggest that the reason the Attorney General is handling the bill rather than the Minister for Police and 
Emergency Services is that he is seen as more competent in dealing with such an intriguing piece of legislation.  
A government is more likely to give such legislation to a senior minister.  I mean no disrespect to the Minister 
for Police and Emergency Services, but the Attorney General is obviously more competent. 

Mr J.C. Kobelke:  Does the same apply with the opposition? 

Mr R.F. JOHNSON:  I am handling the bill!  I say nothing! 

I am comforted by the comments of the Attorney General.  I know that it is extremely convoluted legislation, but 
it is important to get it into a state in which it makes more sense. 

Mr M.J. COWPER:  The Attorney General gave an example under the Misuse of Drugs Act.  I have not had a 
chance to look at the bill in detail but, as I understand it, that act provides the power of search and seizure.  Is the 
same power provided under this bill? 

Mr J.A. McGINTY:  The member assured me that he was going to take a number of his police officer friends to 
somewhere on the coast north of Perth and spend a lot of time dissecting this bill!  I am surprised that he has not 
looked at the bill in detail.   
Mr M.J. Cowper interjected. 

Mr J.A. McGINTY:  That was meant as a light-hearted aside. 

Yes, that is exactly the situation that is envisaged.  There is power under part 5 of this bill regarding the entry 
and search of places and vehicles.  The warrant provisions under the Misuse of Drugs Act are intended to have 
application and not the more limited provisions of this legislation. 
Clause put and passed. 

Clause 7:  Common law, this Act’s relationship with - 
Mr R.F. JOHNSON:  This deals with the powers of a police constable.  Can the Attorney General elucidate this 
clause?  Do the provisions override common law in some instances because this will become the statute referred 
to and the authorisation under which police officers will work?  For many years police officers have carried out 
their duties under common law.  I would like the Attorney General’s comments for the record. 
Mr J.A. McGINTY:  The police have traditionally used the common law provisions that have evolved, such as 
the provisions of the Police Act and Criminal Code.  They have been supplemented by the commissioner’s 
instructions, which contain the law as it applies to police officers.  This is an attempt to pull all those things 
together.  Unlike the previous provision of clause 6(3), which we were just discussing, we make it clear that 
where there is a description in this legislation of how a power is to be exercised, it excludes common law when 
the two are in conflict.  We are attempting to codify those elements.  When there is a conflict between the way 
things were traditionally done and a provision in this legislation, the provision in this legislation is designed to 
oust or replace the common law and traditional way things were done.  This will be the starting point for any 
police officer to look at how a criminal investigation is to be done and the powers he has, rather than a reference 
to practice and procedure or common law as it has traditionally evolved. 

Mr R.F. Johnson:  Which involves powers from the ancient office of constable? 

Mr J.A. McGINTY:  Yes, and, in addition, the way in which courts have interpreted their powers, which have 
evolved with changing social circumstances.  It is not just the ancient title to which the member refers; it is the 
way in which courts have modernised that over time. 

Mr M.J. COWPER:  Section 43 of the Police Act was the provision that police officers traditionally used for 
powers of arrest.  Does this legislation have a provision that will supersede that power? 

Mr J.A. McGINTY:  Clause 127 of the bill codifies the power to arrest, which is the power referred to by the 
member.  The most significant change is probably something that was evolving as a matter of practice anyway, 
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which is the duty of police officers to use methods other than arrest in dealing with somebody who will face a 
charge.  We will deal with that later.  That is the relevant provision. 
Clause put and passed. 

Clause 8 put and passed.   

Clause 9:  Public officers may be authorised to exercise powers -  
Mr R.F. JOHNSON:  Under this clause, public officers such as train guards, investigators, health officers and 
mining and fishing inspectors may be authorised to exercise specific powers.  Public officers, and not only the 
police, can be provided with some or all of those specific powers.  People must be appointed under written law 
with the power to arrest.  Will the Attorney General provide an example of how he believes public officers will 
be given those powers under this bill?   
Mr J.A. McGINTY:  Examples are dotted throughout the legislation.  I refer the member to clause 58 of the 
bill, and the heading “Data access order, application for”, which reads -  

Only a police officer or a public officer may apply for a data access order.   
That is the specific empowerment of a public officer to apply to a court for an order.  Those types of provisions 
can be found all the way through the legislation.  They carry forward the provision in clause 9(2) - 

A public officer may only exercise a power in this Act in relation to an offence if -  

(a) this Act provides that the power may be exercised by a public officer;  

That is one example chosen at random.  The provisions for the empowerment of public officers, in addition to 
police officers, to exercise those powers are dotted throughout the legislation.  There is no significance in the 
particular example I gave. 

Mr R.F. JOHNSON:  Under the bill, a “police officer” means -  

. . . a person appointed under the Police Act 1892 . . .  

Will the Attorney General confirm that that will be changed to ensure that special constables and cross-border 
officers are covered by the bill?  Many people in the community have different views about what a special 
constable is.  A lot of people think that special constables are similar to those that we see on The Bill on Saturday 
nights, who are not empowered with the authority of a sworn police officer.  If this state had special constables 
like the voluntary special constables in the United Kingdom, would they be given the same powers under this 
bill? 

Mr J.A. McGINTY:  The consequential provisions bill that we will come to deal with makes provision for the 
Police Act to be amended to allow for special constables to have the same powers as police officers, unless the 
Commissioner of Police removes those powers.  The starting point is that a special constable is the same as a 
constable or a police officer unless the Commissioner of Police takes away certain powers in certain 
circumstances.  From memory, I think there are 64 special constables, 58 of whom are police officers. 

Mr R.F. Johnson:  What is the difference between those special constables and normal sworn police officers?   

Mr J.A. McGINTY:  It has to do with interstate matters.  Special constables are located outside Western 
Australia’s borders, but are empowered to come into Western Australia for the purpose of exercising certain 
powers.  For example, South Australian police officers can come across the border to deal with Aboriginal 
communities in border areas.  Those communities are mobile between the Northern Territory, South Australia 
and Western Australia, so South Australian police officers are appointed special constables for the purpose of 
crossing state borders to deal with enforcement matters. 

Mr R.F. Johnson:  Do they deal with extradition matters? 

Mr J.A. McGINTY:  Not necessarily.  They are made special constables so that they can chase someone. 

Mr R.F. Johnson:  So they can cross the border, chase someone up and drag that person back to South 
Australia?   

Mr J.A. McGINTY:  They can be dealt with under Western Australian law.  A matter may well involve 
extradition.  However, special constables overcome the problem of crossing a state border.  Fifty-eight of those 
special constables are police officers.  Generally speaking, they are outside the jurisdiction, but they are 
empowered to deal with offenders across a border.  The other six special constables, I am told, are a miscellany 
of people who have been appointed for reasons that are not immediately apparent. 
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Mr M.J. COWPER:  I was a special constable in the Northern Territory for many years.  I was allowed to enter 
the Northern Territory and prosecute under its particular laws.  As members well know, Western Australia has 
some remote Aboriginal communities -  

Mr J.A. McGinty:  Were you a special constable in those days? 

Mr M.J. COWPER:  Yes, in the Northern Territory.  It is a reciprocal arrangement that has been in place for 
many years.  The arrangement does not mean that we can take people from one state to another.  However, 
because the transitional nature of some traditional Aboriginals means that they move from state to state, it is a 
matter of convenience, particularly in simple prosecution matters, such as those that are dealt with by way of a 
summons etc.   

The Public Transport Authority Act 2003 provided for 273 full-time equivalent transit guard positions.  Not all 
those positions are filled, and there are currently 200-odd transit guards.  Are transit guards deemed to be public 
officers, considering that they are employed under an authority as opposed to a department?   

Mr J.A. McGinty:  The answer is no, they are not; however, they could be. 

Mr M.J. COWPER:  That leads to another question about whether transit guards should come under the 
dominion of the Commissioner of Police.  There have been considerations along those lines for some time.  Of 
course, although I understand that the core business statement of transit guards is not the same as the core 
business statement of police officers, they are often observed as police officers because they offer security on our 
rail transport system.  Indeed, from time to time they have found themselves subject to assaults etc.  Will they be 
protected under this bill?   

Mr J.A. McGINTY:  At this time, the train security personnel to whom the member refers do not come under 
the jurisdiction of the Commissioner of Police, and they do not come under the jurisdiction of this bill.  I am 
aware that that issue has been debated backwards and forwards for many years.  It is not a matter with which this 
legislation specifically deals.  It is a matter that the Minister for Planning and Infrastructure and the Minister for 
Police might have an interest in.  We are simply prescribing in this bill certain powers and responsibilities, 
accepting things as they are.  Those are decisions to be made by others.   

Mr M.J. COWPER:  The point is that it is not necessarily the case that only police officers are public officers.  
Many people who are public officers will be encapsulated by this bill.  I wanted to see what range they would 
have.  I thank the Attorney General for his explanation. 

Clause put and passed. 

Clause 10:  Officers’ duty to identify themselves - 
Mr R.F. JOHNSON:  Will the minister clarify a matter for me?  Under this clause, officers will have a duty to 
identify themselves.  I am not aware of any provision in current law that requires that to be done.  Is this 
something new?  Is there anything under an existing law that requires officers to do that?  I cannot find any 
provision anywhere to that effect. 

Mr J.A. McGINTY:  There are two sources of the current authority for an officer to identify himself.  The first 
is the commissioner’s orders in which there is a requirement that an officer identify himself.  That is an 
instruction from the Commissioner of Police to police officers. 

Mr R.F. Johnson:  How does that stand up in law? 

Mr J.A. McGINTY:  Police are required to abide by the commissioner’s orders. 

Mr R.F. Johnson:  By law? 

Mr J.A. McGINTY:  Yes.  It would be a disciplinary matter if someone were to breach such an order. 

Mr R.F. Johnson:  No statute says that they must do that.  They are simply the commissioner’s orders.  I 
suppose it is a policy decision. 

Mr J.A. McGINTY:  The commissioner’s orders are somewhat stronger than that. 

Mr M.J. Cowper:  Once upon a time someone claimed to be a police officer and he was not. 

Mr R.F. Johnson:  That is a different angle. 

Mr J.A. McGINTY:  That is a different provision. 

Mr M.J. Cowper:  If someone claimed to be a police officer and claimed to be executing the duties of a police 
officer at the time, and a person failed to take the direction of the police officer, that would be covered under the 
enabling act.  It is similar to the provisions in the Firearms Act and various other acts under which people can be 
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prosecuted for various misdemeanours.  The police either produce the identification or they do not.  It is a matter 
of producing the goods on the day. 

Mr J.A. McGINTY:  Yes. 

Mr R.F. Johnson:  I think the member for Murray should sit at the table of the house as one of your advisers! 

Mr J.A. McGINTY:  He would be welcome.  I also draw the member’s attention to section 6 of the Criminal 
Investigation (Identifying People) Act, which refers to an officer’s duty to identify himself or herself for the 
purposes of that act.  That provision is in substantially identical terms to the provision in clause 10 of this bill.  
Therefore, there is an existing provision about identifying -  

Mr R.F. Johnson:  That is the question I was asking, because I could not find anything. 

Mr J.A. McGINTY:  Yes.  That is the only provision, apart from the commissioner’s orders. 

Clause put and passed. 

Clauses 11 to 16 put and passed. 

Clause 17:  Animals, use of by officers exercising powers - 

Mr R.F. JOHNSON:  This clause refers to police using animals to assist in various functions.  However, there is 
also a requirement that officers do whatever is reasonable in the circumstances.  Provided they do whatever is 
reasonable in the circumstances, they cover themselves in relation to any court action that might be taken by 
people who are arrested, I presume. 

Mr J.A. McGINTY:  As an example, I am told that in normal situations it would not be reasonable to use a 
police horse to charge recklessly into a crowd and injure people.  They are commonsense approaches.   

Mr R.F. Johnson interjected. 

Mr J.A. McGINTY:  In those extreme situations, that could well be justified.  However, in the normal course of 
events, simply riding a horse into a crowd would contravene this clause, I think, because there is a requirement 
in this clause that the action be reasonable, and it also refers to not injuring the public.  I give that as an example.  
However, as with many of these powers, it is conditioned by what is reasonable in the circumstances.  
Nevertheless, the clause makes it quite clear that the police are empowered to use animals to exercise the powers 
contained in this legislation.  Individual cases will obviously arise from time to time in which there has been an 
overzealous or improper use of the powers.  This clause will give the court the power to determine whether, in 
the circumstances, that was excessive or an abuse of power. 

Clause put and passed. 

Clause 18:  Roadblocks, use of to stop vehicles - 
Mr R.F. JOHNSON:  My colleague the member for Murray has some comments to make or questions to ask 
about this clause, as do I.  Can the minister confirm that this clause on roadblocks is needed because at the 
moment there is no explicit right to set up a roadblock under the law?  As I understand it, the police have been 
setting up roadblocks without the authority of a statute.  The government wants to make it explicit in this clause 
to ensure that the police have the right to set up a roadblock.  Under this clause, if the police want to stop a 
vehicle, the approval of an inspector is needed.  That seems a bit crazy to me, quite frankly.  Why would the 
police need to get the approval of an inspector to stop a vehicle?  That does not happen today.  The police have 
the authority to stop a vehicle at any time they like.  For the sake of Hansard, I think the minister needs to get 
something on the record, because under this clause, unless the minister has changed it with some amendments 
that I have not been able to catch up on - 

Mr J.A. McGinty:  I do not think so. 

Mr R.F. JOHNSON:  The minister has not changed it? 

Mr J.A. McGinty:  No. 

Mr R.F. JOHNSON:  Under this clause, the police can set up a roadblock and get approval later if there is lack 
of time.  This brings together the power to stop and search, so that the police can stop a vehicle and also search 
it.  I am sure my colleague the member for Murray will provide us with some examples of that happening in the 
past.  I understand that roadblocks have been created without the necessary statute to cover the police.  I want the 
Attorney General to explain whether that is the case or whether, as I would have thought, that would come under 
special powers of a police officer and whatever regulations might apply.  At the end of the day, the police are 
sworn to apprehend criminals to ensure public safety and various other things.  Will the Attorney General please 
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confirm whether they have been creating roadblocks without lawful authority?  Will this clause give them that 
lawful authority?  Why do they need the approval of an inspector? 

Mr M.J. COWPER:  Under the Road Traffic Act police officers have a lawful right to create a roadblock 
inasmuch as they can direct motorists to heed the direction of a traffic officer.  All police officers are traffic 
officers.  Although this clause will enshrine that capability, they are authorised to create roadblocks under the 
Road Traffic Act.  That authorisation is rather thin and that is why a provision is included in this legislation. 

Mr J.A. McGINTY:  Under the Road Traffic Act there is a requirement, as the member for Murray rightly 
pointed out, for the public to obey the direction of a police officer.  That does not necessarily give an officer the 
power to block a road.  In addition, conducting random breath tests requires the police to block the road and stop 
the traffic.  This is a very good example of what this bill is trying to achieve generally.  It seeks to legislate in 
those areas about which there might be some doubt.  I am not saying that any roadblocks undertaken in the past 
have been unlawful.  However, there is a question mark over whether the interpretation of the duty of the public 
to obey a direction of an officer gives that officer the power to install a roadblock.  It is arguable that it does not. 

Mr R.F. Johnson:  Quite frankly, a roadblock is a roadblock.  People would obey a police officer simply 
because a roadblock is in place.  No police officer in that situation would tell people to stop their vehicle; the 
police would simply block the road with their vehicles.  To some extent I suppose stingers come within this area. 

Mr J.A. McGINTY:  Stingers are dealt with further on in the bill. 

Mr R.F. Johnson:  In essence they are a form of roadblock because they seek to stop a vehicle. 

Mr J.A. McGINTY:  There is currently no express power to create a roadblock.  The Road Traffic Act, to 
which the member for Murray has referred, provides for that to some degree, as does the random breath testing 
provision.  In 1892 - not that I was around then - 

Mr R.F. Johnson:  I remember it well! 

Mr J.A. McGINTY:  Others might.  When the Police Act was passed, I do not think cars were used. 

Mr R.F. Johnson:  People used horses and carts. 

Mr J.A. McGINTY:  Yes.  Therefore, there is no provision because it was not deemed to be necessary at that 
time.  It is a good example of how the Police Act is archaic and is now being updated with the investigatory 
powers of the police.  This is one area that will remove doubt because the community expects that the police will 
exercise this power reasonably.   

That leads me to the question of the requirement in subclauses (3) and (4) for a senior police officer - I think the 
member for Murray indicated someone of inspector level or above - to authorise that.  The simple reason for that 
is that a junior police officer should not be left to decide to place a roadblock on the freeway during peak-hour 
traffic.  That would have an enormous effect on the entire community.  The requirement that it be authorised by 
a senior officer is designed to ensure that public disruption is minimised.  A very good example of when an 
individual might have found it necessary to create a roadblock on the freeway in peak hour or anywhere else was 
when nine people escaped from the Supreme Court.  Such a roadblock could have been necessary to achieve the 
apprehension of those nine escapees.  This provision will provide that power.  I do not think a senior police 
officer would hesitate to authorise a roadblock.  The provision is designed to cover something that potentially 
has maximum impact on the public, and we want to make sure that a decision is made at senior level. 

I draw attention also to clause 18(5) and (6), which provide an emergency power to deal with a situation as it 
arises when the seriousness and urgency of the circumstances warrant doing so without a senior police officer’s 
authorisation.  This places beyond doubt the power for the police to erect a roadblock. 

Mr R.F. Johnson:  I did cover that. 

Mr M.J. COWPER:  With all due respect to my good friend advising the Attorney General, Inspector De La 
Motte, inspectors are pretty rare at two o’clock in the morning, particularly in regional areas.  Officers in charge 
of police stations and senior officers in charge of shifts should be given authorisation to fulfil that function.  In a 
previous life, when I was officer in charge of the Denmark Police Station, the officer in charge of the shift at 
Albany Police Station - a fellow sergeant - rang to advise me that a stolen car was heading my way and the 
person was wanted in connection with a serious assault that occurred during domestic violence.  We proceeded 
to intercept the vehicle.  If this legislation had been implemented then, by the time authorisation had been given 
by a police inspector, it would have been very difficult to pursue the offenders.  It is worth recording that in 
Hansard.  I acknowledge that the bill contains provisions that allow subsequent explanation for creating a 
roadblock.  However, that will create more paperwork further down the track for the officer concerned. 
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Mr J.A. McGINTY:  The answer to the issue raised is in subclause (3)(a), which enables a senior police 
officer’s authorisation to be sought and given by remote communication.  A person of superintendent rank is 
available at the police operations centre 24 hours a day, seven days a week, so that ties in very much with police 
operations. 

Mr M.J. COWPER:  Unless things have changed in the past 12 months, there is no superintendent at POC at 
three o’clock in the morning. 

Mr J.A. McGinty:  There is an inspector. 

Mr M.J. COWPER:  Yes, there is an inspector.  In regional Western Australia -  

Several members interjected. 

Mr M.J. COWPER:  As I indicated, problems arise in areas where communications are tight, particularly in the 
south west in thickly treed areas, and officers must act in good faith.  I am not saying whether this provision is 
right or wrong.  The Attorney General has just told me that an officer can make subsequent applications.  As I 
said, that will create more paperwork for police officers.   

Clause put and passed.   
Clause 19 put and passed.   

Clause 20:  Power to enter includes power to enter some other places -  
Mr M.J. COWPER:  This issue has been a problem to police officers for many years, although powers exist 
under different provisions such as those in the Misuse of Drugs Act 1981 and the Firearms Act 1970 for police to 
enter premises under certain circumstances.  The Criminal Code gives tacit approval for police to enter a 
premises without a search warrant when a person has committed a crime.  Will this clause give police officers 
the right to enter a place if the occupiers of the place are in possession of goods suspected of being stolen?  I will 
give an example.  Once upon a time, if someone was arrested for shoplifting in the city, a policeman was able to 
go to that person’s place and search it without a warrant.  Later on, if it was feasibly possible to do so, the 
policeman could go and get a search warrant.  However, sometimes the shoplifters worked in a coordinated way, 
and if one was apprehended the others would clear the booty out of the premises.  Can the minister explain how 
this clause will benefit police officers? 

Mr J.A. McGINTY:  I will deal with the example given by the member under clause 132 of this bill.  Clause 20 
provides that, if a person is authorised to go into a particular place - for instance, a block of flats - that officer is 
also authorised to go into the common areas, to use a lift or to go through another flat to get to where he needs to 
go.  This clause places beyond doubt the ability of a police officer to get to where he or she needs to be and to go 
through other areas as well. 

Mr M.J. COWPER:  Clause 3 states, in part - 

“place” means any land, building, structure, tent or mobile home or a part of any land, building, 
structure, tent or mobile home;  

Previously there was a problem, and I am glad to see that this has now been rectified with this legislation.  We 
had a problem in the forest when an area was declared a temporary control area as defined under a section of the 
Conservation and Land Management Act.  If there were another forest protest or if an area had to be defined, 
would this bill enable police to declare that area as a place, or must they have some other precursor legislation to 
establish whether or not it is a place?  In the example I referred to, the area was defined as Walpole, Sharpe 
Block, bordered by Beardmore Road, Thomson Road, and whatever the other two roads were - it escapes me for 
the moment. 

Mr J.A. McGINTY:  I would hope that the days of battles in our forests are a thing of the past now that logging 
in old-growth forests has ceased.  Unless a government of a different political colour wishes to reinstate logging 
in old-growth forests, I think that is a purely hypothetical question.  I draw the attention of the member to clause 
44(2) on page 36 of the bill, which also deals with the power to enter.  In the example of the forest protest, the 
invitation to the police officers to enter the area would be extended by the Department of Conservation and Land 
Management.  There is no need, in the case of somebody invited to enter a controlled area, for there to be an 
expressed power to do so.  Clause 20 applies in the case of an officer who enters someone’s property without 
approval, and often without the ability to get that approval.  The circumstances the member is describing are 
perhaps somewhat different.  This clause is designed to place beyond doubt the capacity of police to do things 
reasonably incidental to entering a property for the purposes of executing their duties, whether it be under clause 
44, which gives the police with a search warrant the power to enter particular places, or some other provision.  
However, we are dealing at the moment with clause 20, which simply refers to the power to enter particular 
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properties where there might be common areas or where it is necessary to go through one property to get to 
another, and other things of that nature. 

Clause put and passed. 

Clause 21:  Forensic examination of thing relevant to an offence -  
Mr M.J. COWPER:  How does clause 21 assist police officers with the forensic power?  I understand that there 
are various acts that permit police officers to take samples, enter places and so on.  Can the minister explain how 
this clause encapsulates all those other acts, such as the Criminal Investigation (Identifying People) Act 2002, 
that give police officers the power to conduct forensic examinations?  Why is there a need to have clause 21, and 
how will it benefit the police? 

Mr J.A. McGINTY:  Clause 21 deals with things, not people.  That is probably the most important point to 
begin with.  It enables the police to do a forensic examination of something.  For instance, when the member was 
a police officer, he may have gone into a house thinking that there were drugs stashed in a grandfather clock.  
This clause gives the police very clear power to take the clock apart, with a view to ascertaining whether the 
drugs are there, including damaging that item in order to be able to do the things referred to in subclause (1).  
This clause spells out quite clearly the powers of the police to deal with a thing as part of their forensic 
investigations. 

Mr M.J. COWPER:  Does this legislation require any warrant associated with this clause? 

Mr J.A. McGINTY:  This clause confers the power to do a forensic examination.  It may well be that a warrant 
is required to get into the place in order to uncover the clock, to continue the example I was just giving, or it may 
well be that one is not required, depending upon the provisions of other law.  Having discovered this thing - the 
clock - the clause spells out what the police can do with it.  It really does not relate to the question of a warrant.  
That is, in a sense, a precondition that may or may not exist. 
Clause put and passed. 

Clauses 22 to 24 put and passed.  

Clause 25:  Citizen’s arrest -  
Mr R.F. JOHNSON:  Subclause (1) states -  

In this section -  

“arrestable offence” means an offence the statutory penalty for which is or includes imprisonment.   

Subclause (2) states -  

Any person may arrest another person (the “suspect”) if he or she reasonably suspects that the person 
has committed or is committing an arrestable offence.   

This is an interesting area.  The Attorney General has abolished prison sentences of six months or less.  That 
means there is now some doubt about what constitutes an offence the statutory penalty for which is or includes 
imprisonment.  I have always been under the impression that criminal damage may be an imprisonable offence.  
For example, if someone is committing graffiti or damaging a vehicle in a person’s driveway -  

Mr M.J. Cowper:  Or committing arson. 

Mr R.F. JOHNSON:  Indeed - setting fire to a car in a person’s garage, as has occurred in the northern suburbs 
in recent years.  How far can a private person go to arrest someone who they believe is committing an arrestable 
offence?  Does the person need to know that it is an offence the penalty for which is or includes imprisonment?  
These days under this government not many people are being put in prison.  The number of people in prison is 
increasing, but that is only because the population is increasing exponentially.  I think there were about 8 000 
community-based orders in 2004-05.  The Minister for Police said the other day that anyone who does not 
complete a community-based order will go to prison.  I believe that is totally untrue, and I have put a question on 
notice today on that matter.  Under what circumstances can a private citizen make a citizen’s arrest?   

Mr J.A. McGINTY:  These provisions are substantially the same as those in section 564 of the Criminal Code, 
which deals with arrest without warrant generally.  To answer the member’s question about criminal damage and 
graffiti, section 444(1) of the Criminal Code states -  

Any person who wilfully and unlawfully destroys or damages any property is guilty of a crime and is 
liable -  

(a) if the property is destroyed or damaged by fire, to imprisonment for 14 years or, if the offence 
is committed in circumstances of racial aggravation, to imprisonment for 20 years; or 
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(b) if the property is not destroyed or damaged by fire, to imprisonment for 10 years or, if the 
offence is committed in circumstances of racial aggravation, to imprisonment for 14 years. 

Section 445 deals with damage to property, which renders the person liable to imprisonment for 12 months.  
Graffiti is damage to property.  Those matters are all imprisonable offences.  Although a number of the offences 
contained in other acts of Parliament - for instance, the Fisheries Act - may well be punishable by imprisonment, 
for practical purposes it is the offences outlined in the Criminal Code that affect people’s lives and may make 
them want to invoke this power.  At the moment I am confronted with the situation that a person is threatening to 
effect a citizen’s arrest on me. 

Mr R.F. Johnson:  I think I know him! 

Mr J.A. McGINTY:  Is he a member of the Liberal Party? 

Mr R.F. Johnson:  If it is the person whom I passed on to you, no, he is not a member of the Liberal Party, I can 
assure you!  He is now also threatening to arrest me, because I will not arrest you!  

Mr J.A. McGINTY:  I would encourage him in that direction! 

Mr R.F. Johnson:  I am sure you would! 

Mr J.A. McGINTY:  The answer to the question can be found in subclause (2) -  

Any person may arrest another person . . . if he or she reasonably suspects that the suspect has 
committed or is committing an arrestable offence.   

The test that is applied in those circumstances is reasonable suspicion. 

Mr R.F. JOHNSON:  To follow on from that, because it is important, what extent of restraint can the person 
use -  

Mr M.J. Cowper:  Reasonable force. 

Mr R.F. JOHNSON:  My colleague the member for Murray has said reasonable force, but I had better ask the 
Attorney General, because he is in the chair.  Subclause (5) states -  

A person who arrests a suspect under subsection (2) or (3) must as soon as practicable -  

(a) arrange for a police officer to attend; or  

(b) take the suspect and any thing relevant to the offence to a police officer.   

I presume that means take the person to a police station.  What amount of reasonable force can a person use to 
detain a suspect until he is able to arrange for a police officer to attend or take the person to a police station?  
Some people are frightened that if they try to detain some scallywag who has been trying to set fire to their 
carport or cause graffiti, they will be done by the police for deprivation of liberty.  We know that police officers 
can use whatever force they need to arrest a person.  Can the Attorney General confirm, so that it is on the 
record, that a private citizen can use all necessary force - I know it says reasonable force at the moment - to 
restrain and detain a person who they believe has committed an arrestable offence?  What does the Attorney 
General deem is reasonable or necessary force?  The person may have to tie up the suspect so that he does not 
run away, or find some other way of restraining him, because he will not be able to hang onto him forever. 
Mr J.A. McGINTY:  Clause 16 of the bill deals with the use of force when exercising powers.  The clause that 
we are currently debating provides a power to effect a citizen’s arrest.  Clause 16(1) provides that a person may 
use any force against any person or thing that it is reasonably necessary to use in the circumstances.  That is not 
unlike the provision in the general law - with which the member would be familiar as a result of debates that we 
have had in this place over a number of years - that gives people the power to use reasonable force in particular 
circumstances. 
Mr R.F. Johnson:  Or necessary force. 

Mr J.A. McGINTY:  Yes.  Clause 16 gives a person the power to do that.  Clause 25 gives a person the power 
to use such force as is reasonably necessary in the circumstances.  However, it then provides that the person 
must, as soon as practicable, arrange for a police officer to attend, or take the suspect to a police officer.  That is 
not necessarily to a police station.  It could be to a policeman or policewoman walking the beat.  A person cannot 
be locked up in a garage for a week in order to teach him a lesson under this power. 
Mr R.F. Johnson:  A person could be locked in a garage while the householder is telephoning the police to get a 
police officer to attend.  Would a person be charged with deprivation of liberty under those circumstances? 
Mr J.A. McGINTY:  Not in the straightforward circumstances that the member is describing.  Clause 25(6) 
covers this - 
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For the purpose of complying with subsection (5), a person may detain the suspect until the police 
officer attends or until the suspect is taken to a police officer. 

Provided there is due expedition in arranging for a police officer to be involved, the person will be protected if 
he detains a person.  That is expressly allowed for in subclause (6). 

Mr M.J. COWPER:  I refer to protection for people who have undertaken a citizen’s arrest.  A real-life 
example occurred a number of years ago in the member for Bunbury’s electorate when a chap awoke in the 
middle of the night to find his house occupied by a stranger.  As I understand it, burglary constitutes an 
arrestable offence and can result in imprisonment for the offender.  The police were contacted.  It turned out that 
the stranger had had too much to consume that night and had arrived at the wrong house.  Subclause (7)(b) 
states - 

if the officer does not take over the arrest and detention of the suspect, the suspect ceases to be under 
arrest. 

As such, there could be no arrest.  The problem is that the person has already been arrested by the civilian 
householder.  Are there any provisions to protect the householder under such circumstances? 

Mr J.A. McGINTY:  I am told that it is lawful because the person is under arrest.  That is the short answer to 
the question. 

Mr M.J. COWPER:  Obviously, police officers are afforded certain protections in the execution of their duty in 
a lawful manner.  A person may be sued civilly, for example, for deprivation of liberty. 

Mr J.A. McGINTY:  The test is really whether someone has acted reasonably or acted in accordance with 
clause 25 of this bill.  If that is the case, the protections apply. 

Mr M.J. COWPER:  Perhaps it could be enshrined in this clause to state that if someone acts reasonably, there 
is protection for that individual. 

Mr J.A. McGINTY:  I think it is there by implication. 

Mr M.J. COWPER:  It may be by implication, but it is not specific. 
Mr J.A. McGINTY:  This is my third attempt to answer the question.  The law is that a person can arrest 
somebody.  That is quite lawful provided a person has reasonable suspicion; in other words, that he acts 
reasonably in using the powers contained in the legislation.  If a person is doing something that is lawful, I do 
not see how a person can be prosecuted. 
Clause put and passed. 
Clause 26:  Person in command of vehicle, powers of - 
Mr R.F. JOHNSON:  The Attorney General thinks I am going to talk about a boat - he has been well briefed! 

We had a bit of fun with this clause when we had the briefing because it certainly gives a lot more people certain 
powers.  The definition of “vehicle” includes all types of vehicles including aircraft, ships, ferries, taxis and 
private boats.  They are all classed as a vehicle for the purpose of this bill.  Some members thought it would be 
interesting if, for example, someone were taking out half a dozen people on a boat, some of whom might be 
female.  The person in charge of the boat might believe that one of the females is carrying something that could 
endanger the boat.  That person could use his powers to ask the woman to consent to a frisk search.  That could 
create some problems.  Some people might not realise that a passenger must give consent to a search.  Going to 
the extreme, if someone is taking out three or four people on a fishing trip, a fishing knife could be classed as 
something dangerous.  It could be used to endanger the boat or the people on it.  What can be done?  The person 
carrying the knife cannot be made to leave the boat if it is a mile out to sea.  I assume that the Attorney General 
will tell me that the person in charge can use the powers under clause 25 of effecting a citizen’s arrest.  As such, 
a person can use all reasonable force to apprehend a person if it is genuinely believed that a person is going to 
carry out an offence.  I can see the purpose of the clause but it may be fraught with danger because some people 
may abuse the provisions.  Can the Attorney General elucidate on this clause for the record about what the 
provision means and how it will not be abused?  What will happen if a person is on a boat or aircraft?  Can the 
pilot put the plane on automatic pilot and demand to frisk one of the female passengers because he thinks she 
might be carrying something that will endanger the aircraft?   
Mr J.A. McGINTY:  Under clause 26(2) of the bill, if a police officer is of the opinion that a person is carrying 
something that might be used to commit an endangering offence, he may ask the passenger for approval to 
conduct a frisk search.  If the passenger refuses to consent - I will use the example of someone on a boat between 
Fremantle and Rottnest - this clause gives police or the officer concerned the power to remove the person from 
the boat. 
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Mr R.F. Johnson:  There may not be an officer other than the person in charge of the boat, who would be the 
“captain”. 

Mr J.A. McGINTY:  Yes.  The officer in question can remove the person if it is safe to do so. 
Mr R.F. Johnson:  It could be a private boat.  As such, it would be the person in charge. 

Mr J.A. McGINTY:  Yes, that is right.  It is effectively a citizen’s power.  Provided it is safe to do so, the 
person can be removed.   

Mr R.F. Johnson:  Not half way between Fremantle and Rottnest, he can’t.  Certainly not without a life jacket. 

Mr P.B. Watson:  They wouldn’t have any trouble with him again! 
Mr R.F. Johnson:  Yes.  Those are the sorts of problems that may come from this clause over time. 

Mr J.A. McGINTY:  There is power to remove a person.  If it is not safe to do so, a person can be confined or 
restrained until such time as it is safe to remove the person.  That is a reasonable power. 
Mr R.F. Johnson:  I do not have a problem with that; I just wanted to get on the record exactly what was meant.   

Mr J.A. McGINTY:  If a passenger consents to a frisk search, which is thought necessary because it is thought 
that he might be carrying a knife or something of that nature, the person concerned can seize the endangering 
implement in order to prevent an offence from occurring.  Again, the test is whether a person reasonably 
suspects that the item may be used to commit an endangering offence on the vehicle or to damage the vehicle.  
Anything that is seized in that way is to be kept and returned to the passenger when he or she leaves the vehicle, 
or is to be given to a police officer.  I readily envisage the circumstances in which that power would be necessary 
and reasonably used.   

Clause put and passed.   

Clause 27:  Suspects and others may be ordered to move on -  
Mr R.F. JOHNSON:  Clause 27 comes under the heading of “Part 4 - Miscellaneous official powers and duties” 
and reads -  

A police officer may order a person who is in a public place, or in a vehicle used for public transport, to 
leave it, or a part of it specified by the officer, if the officer reasonably suspects that the person -  

(a) is doing an act -  

(i) that involves the use of violence against a person;  
That is basically a move-on order.  I cannot see the logic or commonsense in police officers using a move-on 
order if a person is doing an act that involves the use of violence against another person, because that person is 
committing a criminal offence.  Why would a police officer use a move-on order if someone is committing an 
act that involves the use of violence again a person?  Why would the police not simply arrest that person?  I 
cannot see the logic behind that provision.  I am sure that the Attorney General will be advised contrary to my 
beliefs.  I am suspicious of that provision, and cannot understand why a police officer would use a move-on 
order in that situation.  Clause 27(1)(a) clearly reads “is doing an act” that involves the use of violence against a 
person.  It does not read “is suspected of doing an act” that involves the use of violence against a person.  The 
clause goes further, because it reads -  

(c) is committing any other breach of the peace;  

(d) is hindering, obstructing or preventing any lawful activity that is being, or is about to be, 
carried out by another person;  

The Attorney General must convince me why a police officer would use a move-on order instead of arresting a 
person for committing a criminal offence, which is what a person would be doing under clause 27(1)(a)(i). 
Mr J.A. McGINTY:  The power of the police to order somebody to move on -  

Mr R.F. Johnson:  That would normally be loitering, surely.   

Mr J.A. McGINTY:  That provision, which was inserted in the Police Act by way of an amendment in 2004, 
has been used effectively by the police.  Anecdotally, the police have reported that they have used that provision 
as a preventative measure at the sky show and during schoolies’ week in Dunsborough when people caused or 
were likely to cause trouble.   
Mr R.F. Johnson:  I understand and fully support that measure.  However, clause 27(1)(a)(i) refers to a person 
who is doing an act that involves the use of violence against a person. 
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Mr J.A. McGINTY:  It could be low-level violence, such as pushing and shoving between people.  It is up to 
the discretion of police officers.  If there is evidence that an assault has been committed, police officers can 
arrest a person using the other powers of this legislation.  At the first sign of trouble, police may use their 
discretion to issue a move-on order as preventative intervention to disperse a crowd during low-level trouble that 
they fear might escalate.   
Mr R.C. Kucera:  A perfect example is what happened in Cronulla just recently when groups of people were 
running with one person who was doing the attacking.  The police were allowed to move on the rest of the group 
as well as arrest the person who was committing the assault. 

Mr R.F. Johnson:  I accept the explanation of the Attorney General’s colleague the member for Yokine.  I can 
see the sense in a move-on power in a situation like Cronulla and at the sky show if a gang of congregating 
youths are looking for trouble.  However, under this clause they are doing an act that involves the use of violence 
against a person. 

Mr J.A. McGINTY:  It covers a range of circumstances.  The police have the power to arrest; therefore, if there 
has been a serious altercation, one would expect the police to make an arrest.  If it is a preliminary act of a low 
level -  
Mr R.F. Johnson:  That is not in the bill. 

Mr J.A. McGINTY:  An act that involves the use of violence again a person could well be a bit of gentle 
pushing and shoving.  That is still an act of violence or an assault.   
Mr R.F. Johnson:  It is an assault; it is not a violent assault. 
Mr J.A. McGINTY:  I think it is.   
Mr R.F. Johnson:  Can you confirm that with your advisers?   

Mr J.A. McGINTY:  I am advised that that is correct.  It is designed to complement the arrest power.  However, 
at the low level, prevention is a better option than taking up the time of the police with an arrest.  The move-on 
power has been used to great effect for exactly that reason.  One can readily envisage a domestic disagreement, a 
sky show event, a party held in the member’s electorate or a Liberal Party meeting during which telling someone 
to move on - which the Liberal Party has done lately - might be an appropriate remedy.  It is not intended that a 
move-on order be used if there has been a serious act of violence.  The arrest power is appropriate in those 
circumstances.  There are shades of grey, and this provision will add to the police powers to contain a situation 
that might become a lot worse if someone is not removed from a scene by being arrested or told to move on.   
Clause put and passed.   

Clauses 28 to 31 put and passed.   
Clause 32:  Warrant not required -  
Mr R.F. JOHNSON:  I am happy to deal with clauses 32 and 33 at the same time.  I mainly wanted to deal with 
search powers in public open areas.  I think clause 33 covers places of entertainment.  Where is that covered? 
Mr J.A. McGinty:  The entertainment provision? 
Mr R.F. JOHNSON:  Yes.  It was covered by clause 33. 

Mr J.A. McGinty:  An amendment was made to the bill.  The entertainment provision was contained in what is 
now clause 34.  It was amended after the discussions we had with you. 

Mr R.F. JOHNSON:  So it is covered under clause 34? 

Mr J.A. McGinty:  Clause 34 used to have the entertainment provision and, following the discussions we had 
with you, it was thought better to leave it as a public place.   

Mr R.F. JOHNSON:  So the bill does not refer to a place of entertainment at all? 

Mr J.A. McGinty:  It has been deleted completely on the grounds that it is adequately covered. 

Mr R.F. JOHNSON:  We did have some concerns about it.  A public place would be covered, provided a place 
of entertainment was open.  I think the discussions we had in the briefing were that a person would not want to 
upset a theatre performance because the police would have the authority to enter that theatre to arrest somebody 
or search for any items.  A place of entertainment is a public place when it is open.  When it is closed, it is not a 
public place.  That has been covered in the government’s amendments, which are now contained in clauses 33 
and 34.  In view of the fact that the minister took note of the concerns of the Liberal members who attended the 
briefing, he has obviously created amendments to appease them and to bring commonsense into the bill. 
Mr J.A. McGINTY:  Yes.  Clause 34 gives a police officer the power to enter and remain in a public place for 
the purpose of ensuring that peace and good order are maintained.  If the police thought, for instance, that a 
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fugitive was in a church during mass or something of that nature, this clause would enable the police to be in that 
place to maintain good order.  It would come under another provision if it were for the purpose of effecting an 
arrest, for example. 
Debate interrupted, pursuant to standing orders. 
 


